)

EAL\)
Shipping

in 35 jurisdictions worldwide

2011

Contributing editor: Jonathan Lux

. Published by
I~ " Getting The Deal Through
* L in association with:

Adepetun, Caxton-Martins, Agbor & Segun
Albors Galiano Portales
Ali Budiardjo, Nugroho, Reksodiputro (ABNR)

Andrade Dias & Associados

Attorneys at law Borenius & Kemppinen Ltd

=i

Batini Traverso & Associati (BB & Partners)
Bull, Housser & Tupper LLP

Cabinet Isabelle Corbier

gl T o

& &
& S

Chrysses Demetriades & Co LLC

De Castro & Robles

Il

Garza Tello & Asociados, SC

GTG Advocates

|1

Hafnia Law Firm

Haridass Ho & Partners, Advocates & Solicitors
HWL Ebsworth Lawyers

Ince & Co

International Law Offices
K&L Gates LLP

Larrain Rozas Lackington Rencoret & Urzua Abogados Ltda

* 2
[ ]
L

Law Offices Carl Kincaid — Mendes Vianna Advogados Associados

Logos Legal Services
Maersk Line

Marine Legal Services SIA

Naschitz Brandes & Co
Okabe & Yamaguchi
Rajah & Tann LLP
Segelken & Suchopar

Simonsen Advokatfirma DA

P=i3r=1010
Ik

BRECL A ™=

SLEEHTNEET. B

=118

Singhania & Co

Sokolov, Maslov and Partners

l

Straits Consulting Group
Suh & Co

= &
&

Van Steenderen Mainport Lawyers BV

SEL-BHT

Vuki¢, Jelusié, Sulina, Stankovié, Jurcan & Jabuka

1

u|E
[




DEAL
A

Shipping 2011

Contributing editor:
Jonathan Lux,
Ince & Co

Business development manager
Joseph Samuel

Marketing managers
Alan Lee

George Ingledew
Robyn Hetherington
Dan White

Ellie Notley

Sarah Walsh

Marketing assistant
Alice Hazard

Subscriptions manager
Nadine Radcliffe
Subscriptions@
GettingTheDealThrough.com

Assistant editor
Adam Myers

Editorial assistant
Nina Nowak

Senior production editor
Jonathan Cowie

Chief subeditor
Jonathan Allen

Senior subeditor
Kathryn Smuland

Subeditors
Kristy Barker
Chloe Harries

Editor-in-chief
Callum Campbell
Publisher
Richard Davey

Shipping 2011

Published by

Law Business Research Ltd
87 Lancaster Road

London, W11 1QQ, UK

Tel: +44 20 7908 1188

Fax: +44 20 7229 6910

© Law Business Research Ltd
2010

No photocopying: copyright
licences do not apply.

ISSN 1759-0744

The information provided in this
publication is general and may not
apply in a specific situation. Legal
advice should always be sought
before taking any legal action based
on the information provided. This
information is not intended to create,
nor does receipt of it constitute,

a lawyer—client relationship. The
publishers and authors accept

no responsibility for any acts or
omissions contained herein. Although
the information provided is accurate
as of September 2010, be advised
that this is a developing area.

Printed and distributed by
Encompass Print Solutions
Tel: 0870 897 3239

Research

CONTENTS

Introduction Martin A Clausen Maersk Line 3
Australia Maurice Thompson with Danella Wilmshurst HWL Ebsworth Lawyers 4
Brazil Godofredo Mendes Vianna, Camila Mendes Vianna Cardoso and Lucas Leite Marques
Law Offices Carl Kincaid — Mendes Vianna Advogados Associados 13
Canada John W Bromley and Michael J Posnikoff Bull, Housser & Tupper LLP 22
Chile Ricardo Rozas Larrain Rozas Lackington Rencoret & Urzua Abogados Ltda 29
Croatia Gordan Stankovié and Maja Dotlié Vukié, Jelusié, Sulina, Stankovié, Jurcan & Jabuka 38
Cyprus Michael McBride, Yiannis Christodoulou and Michael Papadopoulos
Chrysses Demetriades & Co LLC 45
Denmark Peter Schaumburg-Mller and Mathias Steing Hafnhia Law Firm 51
England & Wales Jonathan Lux, Anna Fomina and Ina Gueorguieva Ince & Co 58
Finland Jan Aminoff and Johanna Fagervik Attorneys at law Borenius & Kemppinen Ltd 69
France Isabelle Corbier Cabinet Isabelle Corbier 77
Germany Kathrin Janka Riehmer Segelken & Suchopar 83
Greece George latridis and Dimitris Kapsis Ince & Co 20
Hong Kong Max Cross and Su Yin Anand Ince & Co 95
Iceland Einar Baldvin Axelsson Logos Legal Services 104
India Krrishan G Singhania, Yadu Bhargavan, S N Verma and Vijay Purohit Singhania & Co 112
Indonesia M Husseyn Umar Ali Budiardjo, Nugroho, Reksodiputro (ABNR) 118
Israel Peter Gad Nashitz Naschitz Brandes & Co 123
Italy Alberto Batini Batini Traverso & Associati (BB & Partners) 127
Japan Shuji Yamaguchi Okabe & Yamaguchi 135
Korea Dong-Hee Suh and Zachary Sharpe Suh & Co 141
Latvia Edward Kuznetsov and Julia Kazmina Marine Legal Services SIA 148
Malaysia Primila Edward and Jainil Bhandari Straits Consulting Group / Rajah & Tann LLP 154
Malta Robert Tufigno and Cynthia van der Weerden GTG Advocates 160
Mexico Fernando Escamilla and Anais Vivanco Garza Tello & Asociados, SC 170
Netherlands Arnold J van Steenderen and Merlijn Hijzen Van Steenderen Mainport Lawyers BV 176
Nigeria Funke Agbor and Chisa Uba Adepetun, Caxton-Martins, Agbor & Segun 186
Norway Lars Muszeus, Katherine H Stgvring and Thomas Aa Rasmussen
Simonsen Advokatfirma DA 192
Panama Gabriel R Sosa, Eduardo A Real and Alberto Lopez Tom De Castro & Robles 199
Portugal Mateus Andrade Dias Andrade Dias & Associados 205
Russia Mikhail Sokolov, Anna Arkhipova and Sergey Seliverstov Sokolov, Maslov and Partners 216
Singapore Ajaib Haridass, Thomas Tan, V Hariharan and Eddy Teng
Haridass Ho & Partners, Advocates & Solicitors 222
Spain Eduardo Albors, Javier Portales and Alfonso de Ochoa Albors Galiano Portales 231
Ukraine Arthur Nitsevych and Nikolay Melnykov International Law Offices 241
United Arab Emirates Bob Deering, Graham Crane, Pavlo Samothrakis, Alexandra Bailey and
Jacqueline McFadden Ince & Co 247
United States Jeffrey S King, Robert M Kritzman and Susan B Geiger K&L Gates LLP 254
Quick Reference Tables 260




ICELAND

Logos Legal Services

Ilceland

Einar Baldvin Axelsson
Logos Legal Services

Newbuilding contracts

Ship registration and mortgages

1 When does title in the ship pass from the shipbuilder to the
shipowner? Can the parties agree to change when title will pass?

There are no specific rules regarding shipbuilding contracts in Ice-
landic legislation and no rule that specifically addresses the above
question.

However, as a contract to build a ship is a sales contract the
provisions of the Sale of Goods Act No. 50/2000 will in principle
apply to such contracts, unless the parties have agreed otherwise as
the act is not mandatory. Therefore, the parties can agree on the time
when title will pass.

It is not specifically stated in the Sale of Goods Act when the title
passes to the buyer and there is no simple answer to this question as
many different things have to be taken into consideration. On the
other hand, it is clear that, under the Act, the risk will pass to the
buyer on delivery.

2 What formalities need to be complied with for the refund guarantee to
be valid?

There are no specific formalities applicable in regard to the refund
guarantee under Icelandic law.

3 Are there any remedies available in local courts to compel delivery of
the vessel when the yard refuses to do so?

If the buyer can prove with documentary evidence that he has undis-
puted right to delivery of the ship and the shipyard has illegally pre-
vented delivery the buyer can, under the Act on Attachment No.
90/1989, submit a request to the district court to take the ship by
legal authority from the shipyard and deliver to the buyer.

After receiving the request, the court will invite the shipyard to
a hearing for submission of its legal arguments. The court will then
rule whether the request is accepted. If accepted, the matter has to
be submitted to the district magistrate, who will execute the court’s
ruling.

4 Where the vessel is defective and damage results, would a claim lie
in product liability against the shipbuilder at the suit of the shipowner;
a purchaser from the original shipowner; or a third party that has
sustained damage?

Any claim by the shipowner and the purchaser against the ship-
builder as a result of defects and damage is based on the shipbuilding
contract and possibly tort. A third party that has sustained personal
injury or damage to personal belongings as a result of a defect in
the ship can sue the shipbuilder directly under the Act on Product
Liability No. 25/1991.
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5 What vessels are eligible for registration under the flag of your
country? Is it possible to register vessels under construction under
the flag of your country?

Icelandic Domestic Ship Register
According to the Act on Registration of Ships No. 115/1983, it is
obligatory to register ships on the Icelandic domestic ship register
that are more than six metres in length. The Icelandic Maritime
Administration carries out the registration.

Ships that can be registered on the Icelandic domestic ship regis-
ter and as such sail under the Icelandic flag are those that are owned

¢ Icelandic citizens with legal residence in Iceland;

¢ Icelandic legal entities with residence in Iceland;

e citizens of other states within the European Economic Area
(EEA);

e citizens within the European Free Trade Association (EFTA); or

e citizens of the Faroe Islands.

Special registration rules apply to ships intended for fisheries. Such

ships are only eligible for registration on the Icelandic domestic ship

register if their ownership lies in the hands of:

e Icelandic citizens with legal residence in Iceland,

¢ Icelandic entities that have residence in Iceland and are owned
by Icelandic citizens who have legal residence in the country; or

¢ Icelandic entities that are predominantly owned by Icelandic
entities and no more than 25 per cent owned by foreign entities
based on equity or initial capitalisation.

It is also possible to register a ship on the Icelandic bareboat charter
register under specific conditions. Such ships have the right to sail
under the Icelandic flag.

According the Act on Registration of Ships No. 115/1985 and
the Rules on Temporary Registration of Ships under Construction
No. 83/2002 it is possible to register vessels under construction in a
special registry. Such registration is temporary and subject to specific
permission by the Icelandic Maritime Administration.

Icelandic International Ship Register

The Act on the Icelandic International Ship Register No. 38/2007
governs registration of merchant ships on the Icelandic International
Ship Register. The Icelandic Maritime Administration carries out the
registration.

Merchant ships that can be registered on the Icelandic Interna-
tional Ship Register and as such sail under the Icelandic flag are those
that are owned by:
¢ an Icelandic citizen;

e g citizen of other states within the EEA or EFTA or the Faroe

Islands; or
® an entity registered in Iceland.
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6 What are the requirements for company formation?

There are standard procedures in forming a limited liability company
in Iceland, which slightly differ when establishing a public limited
liability company or a private limited liability company.

There must be at least two incorporators for a public limited
company but only one in the case of a private limited company. All
individuals and legal entities can be incorporators, but in the case
of limited or private limited companies they have to be registered
to qualify as incorporators. Legal entities of the EEA have the same
right as Icelandic ones.

Icelandic citizenship is not necessary when forming a company.
On the other hand, in the case of a public limited company, half of
the incorporators must have their domicile in Iceland. In the case of
a private limited company, only one is obligated to have residence in
Iceland. The criteria of domicile do not apply to citizens of the EEA
member states.

A memorandum of association, articles of association, a memo-
randum of the establishment meeting and a specific form to the Com-
pany Register must be prepared and signed by the incorporators.

The amount of the share capital shall be a minimum of 4 mil-
lion Icelandic kronur for public limited liability companies and the
minimum of 500,000 Icelandic kronur for private limited liability
companies.

The company’s board of directors shall give notice of it for
registration within two months of the date of the memorandum of
association. A company may not be registered unless the total share
capital has been paid, and the payment must be confirmed by the
company’s auditor.

It is easier to establish a private limited liability company than a
public one, especially since the procedure can be quite swift and does
not require as many steps to be taken as the formation of a public
limited liability company.

7 Is dual registration and flagging out possible and what is the
procedure?

Dual registration and flagging is prohibited under the Registration
Act.

8 Who maintains the register of mortgages and what information does it
contain?

The registration of ships and mortgages in Iceland are in two parts.

¢ the Domestic Ship Register and the International Ship Register
is maintained by the Icelandic Maritime Administration. It is a
national registration of all ships and contains detailed informa-
tion about each ship; and

e each district magistrate maintains a ships mortgage registry,
which registers mortgages and encumbrances created or granted
by the registered owner of the ship. The ships are registered at
the district magistrate whereby the owner has determined to be
the port of registration. Ships on the International Register are
registered with the district magistrate in Reykjavik.

If a mortgage or other encumbrances are to be registered on a ship,
such document must be filed in primary and must contain;

* a reference to the mortgaged ship;

¢ its Icelandic registration marks;

e the priority ranking of the security interest; and

¢ the amount of the indebtedness secured under the mortgage.

However, if the ship is registered in Iceland on the Bareboat Charter

Register, mortgages and encumbrances shall only be registered in the
country of primary registration.
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Limitation of liability

9 What limitation regime applies? What claims can be limited? Which
parties can limit their liability?

From 1 January 2009, Iceland has applied the limitation regime
under the 1996 Protocol of the 1976 Convention on Limitation of
Liability for Maritime Claims.

Until 1 January 2009, the limitation regime of the 1976 Conven-
tion applied.

Iceland has made a reservation in respect of article 2(1)(d) and
(e) of the 1976 Convention. It is currently under review if and how
the reservation will be applied.

According to article 174 of the Icelandic Maritime Act No.
34/1985 (the Maritime Act), the following claims are subject to
limitation:

(i) claims in respect of loss of life or personal injury or loss of or
damage to property occurring on board or in direct connection
with the operation of the ship or with salvage operation;

(ii) claims in respect of loss resulting from delay in the carriage by
sea of cargo, passengers or their luggage;

(iii) claims in respect of other loss resulting from infringement of
rights other than contractual rights occurring in direct connec-
tion with the operation of the ship or salvage operation;

(iv) claims in respect of the raising, removal, destruction or the ren-
dering harmless of a ship that is sunk, wrecked, stranded or
abandoned, including anything that is or has been on board such
ship;

(v) claims in respect of the removal, destruction or the rendering
harmless of the cargo of the ship; and

(vi) claims in respect of measures taken in order to avert or minimise
loss for which otherwise would have been subject to limitation
and further loss caused by such measures.

According to article 173 of the Maritime Act, the operator, shipowner
(which is not an operator), charterer, manager, disponent owner and
anyone performing services directly connected with salvage, includ-
ing those who provide services mentioned in items (iv) to (vi) above,
can limit their liability. Anyone for whom the above persons are
responsible, such as independent contractors as the case may be,
have also the right to limit their liability. An insurer of liability for
claims that are subject to limitation has the same right to limitation
as the insured party.

10 What is the procedure for establishing limitation?

According to article 182 of the Maritime Act, the limitation of liabil-
ity does not depend on whether the party entitled to limit establishes
a limitation fund equivalent to the amount to which liability can
be limited. In such case it is not necessary to provide a cash deposit
or other security. The settlement of the claims can, therefore, be
arranged amicably out of court or the limitation rules applied by the
court if the claimant decided to submit the claim to court. The court
will only consider those claims that are brought before it. Therefore,
if the party entitled to limit considers that other claims should also
been taken into account he must ask the court to make a reserva-
tion in its judgment that other claims, which are subject to the same
limitation, shall also be taken into account.

According to article 179 of the Maritime Act, a limitation fund
can only be established when a petition has been filed in Iceland for
an arrest, a suit has been filed or other enforcement proceedings in
relation to a claim that can be limited has been instigated. When the
fund has been established it is not possible to file a suit in Iceland
concerning a claim that is subject to limitation or concerning whether
the person in question is entitled to limitation.

The fund is established by payment of the amount to which limi-
tation is limited together with interests from the date of the incident
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until the date of the establishment of the fund or submitting a secu-
rity for that amount to the Icelandic Central Bank or other bank in
Reykjavik as decided by the Central Bank. It is necessary to explain
the reasons for constituting the fund and to give information on all
those likely to present claims against the fund. A decision to consti-
tute the fund is made in the form of a ruling by the court. The court
will appoint an executor, who shall apply the rules of the Icelandic
Bankruptcy Act on recovery from the fund, as applicable.

The amount of the limitation fund is fixed in special drawing
rights (SDR). It is calculated with reference to the number of total
passengers allowed on board the ship in the case of death and per-
sonal injury claims by passenger and to the tonnage of the ship in
the case of other claims.

11 In what circumstances can the limit be broken?

According to article 176 of the Maritime Act, a liable person can-
not limit his liability if it is proved that he has himself caused the
loss deliberately or though gross negligence and with knowledge that
such loss would probably result.

It is not clear how Icelandic courts will construe the words ‘he
has himself’ in this provision, as similar words in a provision of a
package limitation has been applied by the Supreme Court of Iceland
to the acts and omissions of the crew and an employee of the carrier’s
warehouse where cargo had been stored after discharge form the
ship. There has been much debate about those decisions.

Port state control

12 Which body is the port state control agency? Under what authority
does it operate?

The Icelandic Maritime Administration executes all port state control
and vessel inspections in Iceland according to Act No. 47/2003 on
Vessel Control. The Administration operates under the authority of
the Icelandic Ministry of Transportation.

The Administration shall inspect foreign vessels that call at Ice-
landic ports according to the Paris Memorandum of Understanding
on Port State Control (MOU) and obligations under the provisions
of the EEA Agreement. This inspection is further regulated by the
Ministry of Transportation Regulation No. 589/2003.

13 What sanctions may the port state control inspector impose?

The Icelandic Maritime Administration (the Administration) has the

right to demand that ships are repaired and brought up to required

standards before they leave port if they do not meet the conditions
set out in Regulation No. 589/2003, which are more or less based on
international conventions concerning safety of ships and crew.

If a ship is about to leave port without valid international cer-
tificates or valid certificate of seaworthiness or the ship is in any
other way unseaworthy or the employees of the Administration are
prevented from inspecting the ship, the Administration can issue a
detention order on the ship in order to prevent her leaving the port.

The Administration can also deny gas and chemical ships, bulk
ships, oil ships and passenger ships access to Icelandic ports if:

e the ship is sailing under a flag of a state that is on the blacklist
in the MOU?’s annual report and the ship has been given a travel
sanction more than twice in the past 24 months in a port of a
state that is a member of the MOU; or

e the ship is sailing under a flag of a state that has the description
‘grave danger’ or ‘much danger’ on the blacklist of the MOU’s
annual report and the ship has been given a travel sanction more
then once in the past 36 months in a port of a state that is a
member of the MOU.
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14 What is the appeal process against detention orders or fines?

The shipowner, the master or the agent of the ship in Iceland can
appeal the detention order to a detention committee, which is
appointed by the Icelandic Ministry of Transportation. The com-
mittee has the final say on the detention order and its decision can-
not be appealed. The appeal does not revoke the detention order.
The same applies to the denial decision of the Administration, but
such appeal can most likely be appealed to the Icelandic Ministry of
Transportation.

Classification societies

15 Which are the approved classification societies?

According to the Administration, the following classification socie-
ties are approved in Iceland:

o the International Association of Classification Societies (IACS);
¢ the American Bureau of Shipping;

e Bureau Veritas;

e (Class NK;

e Det Norske Veritas;

®  Germanischer Lloyd; and

e Lloyd’s Register of Shipping.

16 In what circumstances can a classification society be held liable, if at
all?

There are no specific rules in Icelandic legislation on a classification
society’s liability. Therefore, the general law of tort will apply to its
acts and omissions.

Collision, salvage, wreck removal and pollution

17 Can the state or local authority order wreck removal?

According to the Act on Prevention of Pollution of the Seas and Coast
No. 33/2004, the shipowner is obliged to remove a stranded ship as
soon as possible or no later than six months after the incident.

The shipowner is also obliged to remove a sunken ship if so
required by Iceland’s Environmental Agency.

The Environmental Agency can impose a fine of up to 500,000
Icelandic kronur per day upon the shipowner if he does not comply
with the above obligations. Icelandic authorities can also remove
the ship at the shipowner’s cost if he does not comply with the same.
The cost of removal is provisionally paid by the authorities and then
reclaimed from the shipowner.

The fine and cost of removal is secured by a statutory lien in the
vessel for one year after the claim is submitted to the shipowner.

18 Which international conventions or protocols are in force in relation to
collision, salvage and pollution?

Collision

Iceland is not a party to the Convention for the Unification of Cer-
tain Rules of Law with respect to Collisions between Vessels 1910.
However, chapter VII of the Icelandic Maritime Act on liability in
relation to collisions is based on this Convention.

Salvage

Iceland is a party to the International Convention of Salvage
1989. Chapter VIII of the Icelandic Maritime Act is based on this
Convention.

Pollution

The following Conventions concerning pollution are applicable in

Iceland:

¢ the International Convention for the Prevention of Pollution
from Ships, 1973, as modified by the Protocol of 1978 relating
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thereto (MARPOL 73/78). Protocols I, I, Il and V apply but not
Protocols IV and VI;

¢ the International Convention for the Prevention of Pollution of
the Sea by Oil (OILPOL), 1954 and Protocols 1962 and 1969;

¢ the Convention on the Prevention of Marine Pollution by Dump-
ing of Wastes and Other Matter (LDC/London Convention),
1972 and Protocol 1996;

e the International Convention Relating to Intervention on the
High Seas in cases of Qil Pollution Casualties (INTERVEN-
TION), 1969. Protocol 1973 does not apply;

e the International Convention on Civil Liability for Oil Pollution
Damage (CLC), 1969. The 1969 Convention is not in force but
Protocols 1976 and 1992 apply;

¢ the International Convention on the Establishment of an Inter-
national Fund for Compensation for Oil Pollution Damage
(FUND), 1971. The 1971 Convention is not in force but Proto-
cols 1976 and 1992 apply. Iceland is not a party to 2003 Proto-
col; and

e the International Convention on Oil Pollution Preparedness,
Response and Co-operation (OPRC), 1990.

19 Is there a mandatory local form of salvage agreement or is Lloyd’s
standard form of salvage agreement acceptable? Who may carry out
salvage operations?

There is no mandatory local form of salvage agreements in force.
The Lloyd’s standard form of salvage agreement is acceptable. If no
form is used or salvage is subject to Icelandic law, chapter VIII of the
Icelandic Maritime Act will apply.

The provisions of this chapter are more or less in line with the
International Convention of Salvage 1989. However, it must be
noted that there is a special rule, which is not part of the Conven-
tion, on the criteria that shall be used when fixing a salvage reward
in cases where the ship was not in imminent danger but could still
not get to harbour by her own engine power. In such cases the salvage
reward shall mainly be fixed according to other items than the value
of the ship. It must be noted that the word ‘mainly’ might allow the
court to fix the reward with reference to the value of the ship, but
this should probably only apply in exceptional cases. The purpose of
this exception is to decrease the weight of the value of the salvaged
property when the amount of the reward is being determined in cases
of no imminent danger.

Anyone can carry out salvage operation under chapter VIII,
including ships owned by the Icelandic government, ships owned by
the same person as the salvaged ship and Icelandic public authorities
acting under legal power. However, the provisions of chapter VIII
do not apply to warships or other non-commercial vessels owned or
operated by a foreign state and entitled, at the time of salvage opera-
tions, to sovereign immunity under generally recognised principles of
international law unless that state decides otherwise.

Ship arrest

20 Which international convention regarding the arrest of ships is in force
in your jurisdiction?

Iceland is not a party to the International Convention Relating to the
Arrest of Sea-Going Ships 1952 or the International Convention on
the Arrest of Ships 1999. There are no specific rules in Icelandic leg-
islation on arrest of ships. Therefore, the arrest of ships is regulated
by Act No. 31/1990 on general arrest of properties.

21 In respect of what claims can a vessel be arrested? In what
circumstances may associated ships be arrested?

As a general principle a ship can be arrested in respect of a monetary
claim against the defendant, either if the ship belongs to an Icelandic
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owner and is registered in Iceland or if the ship is situated in Iceland
at the time of the arrest irrespective of ownership or registration.
The unpaid claim must be due for payment and it must be such as to
allow an immediate execution.

If, however, the claim in question is secured by a maritime lien
over the ship, the ship may be arrested despite the fact that a third
party may be the rightful owner of the ship. Accordingly, claims
that are secured by a maritime lien under article 197 of the Icelandic
Maritime Act (see below) are the only types of claims that may be
pursued in rem by way of an arrest irrespective of the identity of the
owner of the ship.

There is no specific provision in the Icelandic Maritime Act on
arrest of a sister ship.

22 What is the test for wrongful arrest?

If the claim for which the arrest was granted is found not to exist
or is in any other way unjustified, the claimant must compensate
the shipowner for all his loss suffered, including damages for loss of
amenities, and for the injury done to the shipowner’s professional
reputation. The basis of liability in such cases seems to be strict and,
therefore, not dependant upon proof of negligence or other omission
on his part. It is possible for the court to decide compensation based
on the facts of the case if the shipowner has suffered loss but cannot
prove the quantum of his claim.

If the arrest turns out to be wrongful for reasons that occurred
after the completion of the arrest, the claimant has to compensate
the shipowner only if it is presumed that he did not own the claim
for which the arrest was granted.

23 Can a bunker supplier arrest a vessel in connection with a claim for
the price of bunkers supplied to that vessel pursuant to a contract
with the charterer, rather than with the owner, of that vessel?

An arrest under Icelandic law can only be made in properties owned
by the debtor. Therefore, a bunker supplier cannot arrest a vessel
in connection with a claim against the charterer as the vessel is not
owned by the charterer.

24 Will the arresting party have to provide security and in what form and
amount?

Usually a security has to be submitted by the claimant before the
arrest. It is up to the district magistrate handling the arrest applica-
tion whether a security is needed or not and the form and amount
of such security.

When determining the amount of a guarantee, the district magis-
trate shall mainly take into account to what extent the arrest affects
the functions of the defendant in terms of doing him harm, whether
it is likely that the arrest or request for the arrest will harm his credit
status or his business interests and whether he has a chance to make
remarks about the validity of the claimant’s claim and the arrest.
The cost that the defendant might later have to endure through court
procedures due to the arrest should also be taken into account.

The district magistrate can, by demand of the claimant, arrest
the ship without any security being submitted if one of the following
conditions is fulfilled:

e the arrest is demanded pursuant to a debenture, a draft or a
cheque and the defendant does not protest the claim;

o the defendant waives his right for a security in front of the
magistrate;

¢ the defendant acknowledges the claim as being valid in front
of the magistrate or court and that conditions for an arrest are
prevailing;

* ajudgment has been rendered regarding the claimant’s claim, but
the enforcement period has not yet come to an end; or
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e the claimant’s claim is in other terms so that the magistrate con-
siders both it and the arrest undoubtedly valid given the condi-
tions prevailing.

If a security is required it should be in the form of money or in a
comparable form. A bank guarantee from an Icelandic bank is usu-
ally required.

25 Who is responsible for the maintenance of the vessel while under
arrest?

In practice, the district magistrate will usually go on board the ship
and grant an order for the arrest by obtaining the certificate of regis-
try, certificate of seaworthiness and other ship’s certificates from the
master, which the magistrate will keep in his possession during the
arrest procedure.

The shipowner will usually on the other hand keep the posses-
sion of the ship during the arrest procedure and bear the costs for the
maintenance of the vessel during the same time.

26 Must the arresting party pursue the claim on its merits in the courts
of your country or is it possible to arrest simply to obtain security and
then pursue proceedings on the merits elsewhere?

Icelandic courts will always have jurisdiction over the confirmation
of the arrest. Such confirmation must be submitted to the Icelan-
dic courts within one week from the arrest together with the claim
itself if it is subject to Icelandic law. However, if the claim is subject
to foreign jurisdiction, the claimant must within three weeks from
the arrest pursue proceedings on the merits in that jurisdiction and
within the same three weeks pursue proceedings in Icelandic courts
for the confirmation for the arrest. Otherwise, the defendant can
request that the arrest is set aside.

Judicial sale of vessels

27 Who can apply for judicial sale of an arrested vessel?

The general rule is that only a claimant having an enforceable claim
can apply for judicial sale.

28 What is the procedure for initiating and conducting judicial sale of a
vessel? How long on average does it take for the judicial sale to be
concluded following an application for sale? What are the court costs
associated with the judicial sale? How are these costs calculated?

Judicial sale of a vessel is subject to article 6 of Act No. 90/1991 on
judicial sale, which provides that the claimant can apply for such sale
to the relevant district magistrate if he has an enforceable claim. An
arrest under Icelandic law does not give an automatic right to initiate
judicial sale proceedings of the vessel.

The judicial sale takes place at the relevant district magistrate’s
court in three stages, a first hearing, the beginning of the judicial sale
and continued judicial sale.

First hearing

When a request for judicial sale has been submitted in writing to the
relevant district magistrate, the district magistrate will invite all par-
ties to the first hearing of the case. The request must contain detailed
information about the facts of the case and be supported by the
documents on which the claimant relies. At this hearing the district
magistrate will decide when the beginning of the judicial sale will
take place. The debtor can negotiate with the claimant on postpone-
ment of the beginning of the auction for up to 12 months.
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The beginning of the judicial sale

The beginning of the judicial sale takes place four to six weeks after
the first hearing. The vessel is auctioned for the first time by the
district magistrate, who then decides when the continued and final
judicial sale will take place.

The continued judicial sale

The continued judicial sale is the final stage of this procedure. Con-
tinued sale must take place within four weeks from the beginning of
the judicial sale. Auctions are open to all and therefore anybody can
show up and make a bid. The district magistrate asks three times
for bids on the vessel and, usually, it goes to the highest bidder. The
district magistrate can request that the bidder provides a security
for the amount that was offered. It is not possible to postpone the
continued judicial sale.

It is impossible to advice on the average time it takes for the judicial
sale to be concluded. It depends on each case.

The official fee for filing an application for judicial sale to the
district magistrate is 1 per cent of the total debt, including interest
and costs, but never less than 17,100 Icelandic kronur or more than
58,000 Icelandic kronur.

Usually, security for the costs of the judicial sale has to be sub-
mitted by the claimant before the sale takes place. It is up to the
district magistrate whether security is needed or not and the form
and amount of such security.

29 What is the order of priority of claims against the proceeds of sale?

The general rule is that the proceeds from a sale will be divided
between claimants in accordance with certain rules of priority under
Act No. 90/1991 on judicial sale and chapter XI(1) of the Icelandic
Maritime Act. Claims secured with a maritime lien or a mortgage
in the vessel will be paid first when all costs in connection with the
arrest, enforcement of the claim and sale proceedings have been paid.
Any balance thereafter will be divided between other claimants in
accordance with the priority they have obtained for their respective
claims.

30 What are the legal effects or consequences of judicial sale of a
vessel?

According to chapter XI(1) of the Icelandic Maritime Act, the judicial
sale will extinguish all prior liens and encumbrances on the vessel,
including maritime liens, and thereby give the purchaser clean title.

31 Will judicial sale of a vessel in a foreign jurisdiction be recognised?

Judicial sale of an Icelandic vessel in a foreign jurisdiction is recog-
nised under article 202 of the Icelandic Maritime Act if the vessel
is in the country where the sale takes place at the time of the sale
and the sale is conducted in accordance with applicable law of that
country. Such foreign judicial sale will extinguish all prior liens and
encumbrances on the vessel, including maritime liens, and thereby
give the purchaser clean title.

32 |s your country a signatory to the International Convention on Maritime
Liens and Mortgages 19937

No.
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Carriage of goods by sea and bills of lading

33 Are the Hague Rules, Hague-Visby Rules, Hamburg Rules or some
variation in force and have they been ratified or implemented without
ratification? Has your state ratified, accepted, approved or acceded
to the UN Convention on Contracts for the International Carriage of
Goods Wholly or Partly by Sea? When does carriage at sea begin and
end for the purpose of application of such rules?

Iceland has not ratified the Hague Rules, Hague-Visby Rules or
Hamburg Rules and has not incorporated those rules directly into
Icelandic law. However, the relevant provisions in the Maritime Act
are based on the Hague-Visby Rules and the SDR Protocol 1979.
Those provisions are mandatory. Therefore, the Hague-Visby Rules
and the SDR Protocol 1979 have been implemented into Icelandic
legislation.

No decision has been made in respect of ratification, acceptance
or approval of the Rotterdam Rules.

The general rule is that the carriage at sea begins when the goods
come into the custody of the carrier on board or ashore and ends
when the carrier delivers the goods to the consignee at the port of
discharge. However, the carrier can limit this period by inserting a
clause in the contract of carriage that exempts him from liability in
respect of the time prior to the beginning of the loading and subse-
quent to the completion of discharge.

34 Are there conventions or domestic laws in force in respect of road, rail
or air transport that apply to stages of the transport other than by sea
under a combined transport or multimodal bill of lading?

Road transport

Act No. 40/2010 on carriage by road applies to domestic road trans-
port. The act applies mandatorily for all carriage and will therefore
apply to all domestic road transport under a combined transport or
multimodal bill of lading. The Convention on the Contract for the
International Carriage of Goods by Road (CMR) does not apply in
Iceland.

Rail transport
No domestic legisaltion or convention is in place in Iceland for rail
transport.

Air transport

Act No. 60/1998 on air transport applies to domestic air transport.
The act applies mandatorily and will therefore apply to all domestic
air transport under a combined transport or multimodal bill of lad-
ing. The relevant provisions of the act are based on the Montreal
Convention, which has been ratified by Iceland by Act No. 41/1949
(as amended by Act No. 52/2004).

35 Who has title to sue on a bill of lading?

There is nothing in the Maritime Act on who has the title to sue on
a bill of lading. The general rule is that the bill of lading holder has
title to sue. The persons who are considered parties to the contract
of carriage, that is the shipper and the consignee mentioned in the
bill of lading, might also have title to sue, but that will depend on
whether they have a real interest in receiving legal protection in the
case in question.

The right of the cargo underwriter to sue is based on article 22 of
the Tort Damages Act No. 50/1993, but he will acquire the injured
party’s claim against the liable party to the extent that he has paid
damages.
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36 To what extent can the terms in a charter party be incorporated into
the bill of lading? Is a jurisdiction or arbitration clause in a charter
party, the terms of which are incorporated in the bill, binding on a third-
party holder or endorsee of the bill?

There is no specific provision in the Maritime Act on such incor-
poration and whether they are binding on a third-party holder or
endorsee of the bill of lading. However, according to article 110 of
the Maritime Act, provisions of the contract of carriage that are not
included in the bill of lading are not valid against the consignee unless
the bill of lading contains a reference thereto. Therefore, in order to
incorporate a jurisdiction clause or arbitration clause in a charter
party into the bill of lading a specific reference to these clauses will
most likely have to be made.

It must also be noted that, according to the Arbitration Act No.
53/1989, an arbitration agreement has to be in writing. As Icelandic
courts will interpret this requirement strictly, an arbitration clause
in a charter party whose terms are incorporated into the bill of lad-
ing will most likely not bind the third-party bill of lading holder or
endorsee unless they are specifically referred to in the bill of lading.

37 Is the ‘demise’ clause or identity of carrier clause recognised and
binding?

The ‘demise’ clause or identity of carrier clause is not recognised and
binding under Icelandic law as this contradicts the mandatory rule of
article 73 of the Maritime Act.

38 Are shipowners liable for cargo damage where they are not the
contractual carrier and what defences can they raise against such
liability? In particular, can they rely on the terms of the bill of lading
even though they are not contractual carriers?

If carriage is performed by the shipowner he shall, under article 73
of the Maritime Act, be jointly liable with the contractual carrier
according to the same rules as the latter, in respect of his part of
the carriage. If an action is brought against the shipowner he shall
be entitled to rely on the same defences and limits of liability as the
contracting carrier. He can, therefore, rely on the terms of the bill of
lading even though he is not a contractual carrier.

39 What is the effect of deviation from a vessel’s route on contractual
defences?

According to article 48 of the Maritime Act the carrier is not liable
for cargo damage as a result of deviation caused by measures to save
persons, salvage vessels and other properties at sea. Otherwise, there
are no provisions in the Maritime Act on the effect of deviation from
a vessel’s contractual route. Even though this question has not been
answered by the Icelandic courts it is more than likely that such
deviation will be considered a serious breach of contract making the
carrier strictly liable for cargo damage suffered during an illegitimate
deviation and excluding his contractual defences.

40 What liens can be exercised?

The following claims are under article 197 of the Maritime Act

secured by maritime liens in the ship:

e wages or other payments due to the master, crew and other per-
sons employed on board;

¢ claims for damages due to loss of life or personal injury in so far
as such claims have arisen in direct connection with the use of
the ship;

e claims for damages due to damage properties in so far as the
claim has arisen in a direct connection with the use of the ship
and provided that such claim is not based on contract;

109



ICELAND

Logos Legal Services

® salvage, compensation for removal of wrecks and general aver-
age contributions; and

¢ ship charges (according to parliamentary comments on this item,
it refers mainly to claims for port, canal and waterway dues and
pilotage).

The following claims are, under article 204 of the Maritime Act,

secured by maritime liens in the cargo:

e claims in respect of salvage reward and general average
contribution;

¢ claims arising in consequence of the fact that the carrier or the
master in accordance with his statutory authority has entered
into a contract, taken action or incurred expenses on the account
of the cargo owner and a cargo owner’s claim for compensation
for goods sold for the benefit of other cargo owners; and

¢ claims by the carrier for freight, compensation for loss of freight
and other loss caused by discharging the cargo in port of dis-
charge or during the voyage, and compensation for demurrage
and other delay in the loading or discharging operation or during
the voyage.

A shipyard has a right to retain the ship under article 200 of the
Maritime Act to secure a claim in respect of the building or repair,
so long as the shipyard has possession of the ship.

The carrier has, under article 63 of the Maritime Act, a right of
retention (possessory lien), that is, the right to retain the cargo until
the consignee has paid freight, other charges the carrier can claim
under the bill of lading or other transport document or other claims
to which the goods may be subject.

There is currently a debate going on in Iceland regarding whether
the carrier can exercise a contractual lien on the cargo for any other
sum due from the shipper, consignee or owner of the cargo to the car-
rier under any other contract than the relevant bill of lading, whether
connected with the carriage of the cargo in question or not. An Ice-
landic arbitration has concluded that such contractual lien is valid.
However, the Icelandic courts have not dealt with this contractual
lien and, therefore, it is not clear under Icelandic law whether it is
valid or not.

41 What liability do carriers incur for delivery of cargo without production
of the bill of lading and can they limit such liability?

Delivery of cargo without production of the bill of lading is consid-
ered by Icelandic courts a serious and intentional breach of contract
making the carrier strictly liable. The carrier cannot limit his liability
in such cases.

42 What are the responsibilities and liabilities of the shipper?

The following provisions in the Maritime Act apply to the main

responsibilities and liabilities of the shipper and consignee:

¢ the shipper shall deliver the cargo to the ship in such order and
manner that it can be conveniently taken on board, stowed and
discharged;

e if the cargo needs to be handled with special care the shipper is
under the duty to state what measures are needed to protect it
and, if possible, mark the cargo accordingly;

e cargo of an inflammable, explosive or otherwise dangerous
nature shall be delivered to the ship marked as dangerous and the
shipper shall furnish all information necessary to obviate dam-
age. If to the knowledge of the shipper the cargo is otherwise
such that its carriage involves danger to persons, ship and cargo,
the carrier shall be notified;

¢ the shipper is responsible to the carrier for the accuracy of the
statement in the bill of lading relating to the cargo that has been
inserted in the bill of lading at his request;
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e the shipper is liable to pay the freight on loading unless otherwise
agreed;

e if the cargo has caused damage to the carrier or to the ship, the
shipper shall be liable for compensation if the damage is due to
fault or neglect on his part or the part of anyone for whom he
is responsible. If inflammable, explosive or otherwise danger-
ous general cargo has been loaded without the carrier having
notice of its nature, the shipper shall be liable for any damage
and expense directly or indirectly caused by the loading of the
goods, even in the absence of fault or neglect;

o the carrier shall deliver and the consignee shall receive the cargo
alongside the ship; and

e reception of the goods entails a duty for the consignee of pay-
ing freight and whatever amount the carrier may otherwise be
entitled according to the bill of lading or other document under
which the goods are carried.

Jurisdiction and dispute resolution

43 Which courts exercise jurisdiction over maritime disputes?

All district courts of Iceland. The judgments of the district courts can
be appealed to the Supreme Court of Iceland.

44 |n brief, what rules govern service of court proceedings on a defendant
located out of the jurisdiction?

If the defendant has a known domicile in another state, the service of
proceedings before Icelandic courts shall be made according to the
laws of that state if the service cannot be made in Iceland under the
provisions of the Icelandic Court Procedure Act No. 91/1991.

45 Is there a domestic arbitral institution with a panel of maritime
arbitrators specialising in maritime arbitration?

No.

46 What rules govern recognition and enforcement of foreign judgments
and awards?

Iceland is a party to the Lugano Convention on jurisdiction and the
enforcement of judgments in civil and commercial matters as of 16
September 1988. This Convention has been implemented into Ice-
landic law by Act No. 68/1995.

Iceland is also a party to an agreement between Iceland, Den-
mark, Finland, Norway and Sweden on acknowledgement of
judgments and enforcement of the same. This agreement has been
implemented into Icelandic law by Act No. 30/1932.

47 What remedies are available if the claimants, in breach of a
jurisdiction clause, issue proceedings elsewhere?

There are no such remedies in Icelandic law.

48 What remedies are there for the defendant to stop domestic
proceedings that breach a clause providing for a foreign court or
arbitral tribunal to have jurisdiction?

The defendant would have to appear in court on the date of submis-
sion and demand dismissal of the case due to the fact that the court
does not have jurisdiction over the claim. This demand would have
to be supported by relevant evidence.

Getting the Deal Through - Shipping 2011



Logos Legal Services

ICELAND

Limitation periods for liability

49 What time limits apply to claims? Is it possible to extend the time limit
by agreement?

The general time limit under the Act on Time Limits No. 150/2007 is
four years. The Act applies unless the parties have agreed otherwise
or if there are other specific provisions in other Acts on time limits.
Therefore, it is possible to extend the time limit by agreement.

50 May courts or arbitral tribunals extend the time limits?

No.

Miscellaneous

51 Is it possible to arrest bunkers in your jurisdiction or to obtain an
attachment order or injunction in respect of bunkers?

Arrest and injunction in respect of bunkers is regulated by Act No.
31/1990 on general arrest and injunctions of properties. If it can be

proved that the debtor is the owner of the bunkers it is possible to
arrest or obtain injunction in respect of bunkers. The same applies
to an attachment, but attachments are regulated by Act No. 90/1989
on attachments.

52 Can external factors, such as the recent global restriction on the
availability of credit, affect the legal rights and liabilities of the parties
to a shipping contract?

No.

53 Are there any other noteworthy points relating to shipping in your
jurisdiction not covered by any of the above?

No.
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